he held when it was found that he was being exposed to more
than 1.0 milligram of respirable dust is an issue which cannot
be raised in this proceeding when that question is considered
in light of the preponderance of the evidence.

When he testified at the hearing, Mullins emphasized that
the "law" [section 101 (a) (7) of the Act and section 90.103(b)
of the Regulations] refers to the "rate of pay", rather than
to t"he total pay earned per shift.  For that reason, he claimed
that since the repairman's job on the surface presumably paid
for only 7-1/4 hours per shift, as opposed to the 8 hours per
shift paid by his electrician's job, he would lose money on a
daily basis even if B-E continued to pay him at the same "rate
of pay" after the transfer which he was receiving before B-E
made the offer to transfer (Tr. 53; 72) .

I believe that B-E' s management is aware of the fact that
it cannot offer a job to a Part 90 miner in no more than 1.0
milligram of dust which pays on a daily basis less than the
amount the miner was making on the job from which he is trans-
ferred pursuant to section 90.103(b) of the Regulations (Tr.
164).  Mullins1 brief (pp. 2-3) relies upon interpretations of
the pay provisions set forth in section 203(b) of the Act by
the courts in Higgins v. Marshall, 584 P.2d 1035 (D.C. Cir. 1978),
and Matala v. Consolidation Coal Co., 647 F.2d 427 (4th Cir.
1981), but the explanatory discussion in MSHA's rulemaking
proceeding explains that:

This new rule is an improved mandatory health pro-
gram promulgated under section 101 of the Act and
as such supersedes provisions contained in section
203(b).  Neither the Higgins nor Matala holdings
are applicable to the pay provisions specified
under this new Part 90 as the issue in both of
those cases involves the statutory interpretation
of section 203 (b) of the Act.

45 Fed. Reg. 80767 (1980).

MSHA's rulemaking comments on page 80767 also refer to
the legislative history and quote language from the Conference
Committee Report to the effect that Congress anticipated that
miners transferred because of evidence of pneumoconiosis
would suffer no "immediate financial disadvantage" as a re-
sult of the transfer.  Obviously, a reduction in working hours,
even if the "rate of pay" remained the same as the miner was
receiving prior to the transfer, would result in an "immediate
financial disadvantage" and would be in conflict with the clear
intent expressed by Congress when MSHA was authorized to issue
improved mandatory standards pursuant to section 101(a) (7) of
the Act.

1 R.:-'fi

JL. Ufw \Jing to Mullins1 claim that he was offered a
